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THE UNIVERSITY'S INTEREST 
The University of Utah is interested in this 
special proceeding because: 
1. The Board of Regents of the University 
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of Utah is equally authorized with the Board of 
Trustees of the Utah State Agricultural College 
by Chapter 126, Laws of Utah, 1947, to issue 
revenue bonds, and consequently it will be bound 
by any construction this Court may place upon 
Chapter 126; 
2. The plaintiff relies most strongly upon 
State ex. rel., University of Utah v. Candland 
et. al., 36 Utah 406, 104 Pac. 285, to support 
his position. That case elaborated upon the 
constitutional status of the University, hence if 
its powers and prerogatives are to be further 
defined it should have some say in the matter; 
3. Chapter 126 provides that the proceeds 
of the sale of all bonds issued in accordance 
therewith be deposited with the State Treasurer, 
paid out only on warrants issued by the State 
Finance Commission, and be expended by the 
Utah State Building Board. All bonds issued 
under the act must be submitted to the Attorney 
General for his examination and certification as 
legal obligations in accordance with such re-
quirements as he may make and shall be inc on-
testable in any court in the State of Utah unless 
suit shall be brought thereon within thirty days 
from the date of such approval. It is the con-
tention of the University that all such require-
ments governing revenue bonds which may be 
issued by the University or the Agricultural 
College of Utah are void and of no force and 
effect whatsoever as contrary to the constitution 
of the State of Utah, and that the act contains an 
) 
~ \ 
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~: unlawful delegation of judicial and legislative 
power to the Attorney General; 
4. In excess of $100, 000. 00 has already 
been expended by the Board of Trustees of the 
Utah State Agricultural College in the cons true-
tion of the proposed Union Building. The money 
so used may or may not have been state funds. 
Chapter 126 can be construed as an attempt to 
over-rule the "restricted special funds doc-
trine" heretofore established by this Court as 
the law of this jurisdiction. The University is 
interested in ascertaining if such is the case. 
5. Section 4, Article X of the Constitution 
of the State of Utah confirmed the location and 
establishment by existing law of the University 
of Utah and the Agricultural College and per-
petuated unto them all the rights, immunities, 
franchises and endowments theretofore granted 
or conferred. 
The Agricultural College of Utah was es-
tablished by an act of the Legislative Assembly 
of the Territory of Utah approved March 8, 
1888. Its control and supervision was placed in 
the hands of a Board of Trustees as specified 
and set forth in said act. An amending act by 
the Legislative Assembly approved March 10, 
1892, changed the personnel and method of se-
lection of said Board and provided that "The 
Governor shall appoint, subject to confirmation 
by the Council, seven trustees of the college. " 
Pursuant to said territorial enactments and 
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said constitutional provision, the Agricultural 
College of Utah was established, maintained and 
operated under the control and supervision of 
its seven-man Board of Trustees from the year 
1888 until March 22, 1909. On said date, Laws 
of Utah, 1909, Chapter 108, page 231 provided 
that the government and control of the College 
shall be vested in a Board of nine Trustees. 
Laws of Utah, 1911, Chapter 35, page 53, pro-
vided that the government and control of the 
College shall be vested in a Board of Trustees, 
which shall consist of the Secretary of State and 
twelve resident citizens of the State, to be ap-
pointed by the Governor. Chapter 41, page 45, 
Laws of Utah, 1929, purported to codify, amend 
and revise the laws relating to the Agricultural 
College of Utah, to change its name to Utah State 
Agricultural College and to constitute it a body 
corporate. It enacted that all rights, immunities 
franchises and endowments theretofore granted 
to or conferred upon the Agricultural College of 
Utah be perpetuated in the Utah State Agricul-
tural College and that all property held by the 
Trustees of the Agricultural College of Utah be 
conveyed and vested in the Utah State Agricul-
tural College 0 The government of the Utah State 
Agricultural College was vested in a Board of 
Trustees consisting of the Secretary of State 
and twelve resident citizens of the state to be 
appointed by the Governor 0 All of said legisla-
tive acts of the State of Utah purporting to in-
crease the membership of the original board of 
seven trustees, depriving said original board of 
its control and supervision of the Agricultural 
;;I 
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College of Utah, transferring from said latter 
institution to the new corporation all the rights, 
immunities, franchises and endowments there-
tofore conferred on the Agricultural College of 
Utah and transferring all property held by its 
trustees to the new corporation were, and are, 
unconstitutional, void and of no force and effect 
whatsoever and the actions of the corporate en-
tity, Utah State Agricultural College, and its 
present Board of Trustees have deprived, and 
still do deprive, the Agricultural College of 
Utah, and its seven-man Board of Trustees of 
the rights, powers, privileges and franchises 
confirmed and granted to it and them by the 
Constitution of the State of Utah. Nevertheless 
said usurpers are now, and for many years have 
been, unlawfully exercising supervision and con-, 
trol of the Agricultural College of Utah and ex-
ercising the rights, powers and privileges and 
franchises constitutionally conferred on the 
seven-man Boardof Trustees ofthe Agricultur-
al College of Utah. That Chapter 126, Laws of 
Utah, 1947, is a further unlawful, unconstitu-
tional attempt by the legislature of the State of 
Utah to empower the Utah State Agricultural 
College, a corporation, and its Board of Trus-
tees to construct, equip and furnish buildings on 
the campus belonging to the Agricultural College 
of Utah, to finance the same through the issuance 
of revenue bonds, and to exact fees from mem-
bers of the student body to pay the same; and 
the actions of the Utah State Agricultural Col-
lege, by its Board of Trustees, as set forth in 
plaintiff's petition in this action, and any bonds, 
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or other securities which may be issued and sold 
pursuant to said actions, are and will be equally 
unlawful, unconstitutional, void and of no force 
and effect whatsoever. 
This Court is bound to take judicial notice 
of the laws aforementioned. A holding in the 
present proceed~ngs that the Board of Trustees 
of the Utah State:Agricultural College is author-
ized to float a bc>nd issue to construct a building 
upon the campus constitutionally belonging to the 
Agricultural College of Utah and its seven-man 
Board of Trustees would be tantamount to a di-
rect decision that the rights, immunities, fran-
chises and endowments perpetuated in the Agri-
cultural College and its seven-man Board of 
Trustees and in ~he University of Utah by Section 
4, Article X of the Constitution of the State of 
Utah can be divested by legislative enactm~nt 
with impunity. 
6. The University of Utah contemplates 
filing in the immediate future a declaratory judg-
ment action to determine its status under the 
constitutional provision aforementioned. It is 
·~· 
-;: 
:::. 
now solicitous that no decision be rendered in o\~ 
this proceeding which will prejudice its rights 
in said future action. It is fearful also that if 
$750, 000. 00 worth of bonds become outstanding 
in the hands of innocent holders such a fact may 
influence the Court in the declaratory judgment ::o 
action. :t\ 
::!( 
7. Finally, the University is interested in :.~a 
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preventing any imposition upon the court by the 
restriction of its opinion to a narrow issue in a 
matter of such grave consequences to the future 
welfare of higher education in the State of Utah. 
STATEMENT OF POINTS 
Arguments will be advanced and authorities 
submitted upon the following points in the order 
named: 
1. The constitutional status of the Agricul-
tural College of Utah and its seven-man Board 
of Trustees and of the University of Utah; 
2. The effect of that status in this proceed-
~ ing; 
f 3. The power of the court to base its deci-
sion in this proceeding upon the rights, immuni-
ties, franchises and endowments attaching to 
such status; 
4. A suggestion for disposition of the case. 
ARGUMENTS AND AUTHORITIES ON POINT 1 
The National Picture 
State universities may be roughly grouped 
into three different classifications: those which 
occupy a status similar to any other legislature 
state department, as for instance the Utah State 
Road Commission; those which are legislative 
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corporations; and those whose status in relation 
to the state legislature and other agencies of state 
government is fixed by the state constitution. 
The University of Utah and the Agricultural 
College of Utah fall within the last named class. 
The constitutional history of the majority of 
similarily classified institutions was sketched 
in "The Colleges and the Courts, Judicial Deci-
sions regarding Institutions of Higher Education 
in the United States", page 134, published by 
the Carnegie Foundation for the Advancement of 
Teaching, 1936, as follows: · 
THE UNIVERSITY OF MICHIGAN 
"The University of Michigan, estab-
lished in 1817, was reconstitutedandplaced 
under the control of a board of twelve regents 
by a legislative act of 1837. Since the in-
stitution and its governing board were of leg-
islative creation, it remained subject to leg-
islative control until the constitution of 1850 
raised it to the status of a constitutional cor-
poration. This constitution expressly con-
tinued the board of regents as a body corpo-
rate, but changed its composition, making 
it a board of eight members to be elected by 
the people, with the president of the univer-
sity as a member ex officio without the 
privilege of voting, and declared that "The 
board of regents shall have general super-
vision of the university, and the direction 
and control of all expenditures from the 
university interest fund. " 
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The university had not prospered during 
the first decade of its existence, largely on 
account of the vacillating policies of succes-
sive legislatures, and contemporary states-
men pointed out the contrast between the 
feebleness of the state institution and the 
flourishing condition of the colleges under 
private control, and ascribed 1 it to the fact 
that the state university lacked the advantage 
of 
that oneness of purpose and singleness of 
aim (essential to their prosperity) that 
others have whose trustees are a perma-
nent body, --men chosen for their supposed 
fitness for that very office, and who, hav-
ing become acquainted with their duties, 
can and are disposed to pursue a steady 
course, which inspires confidence and in-
sures success, to the extent of their lim-
ited means. 
Early in 1840 the board of regents had 
made a report 2 in obedience to a joint 
1 Report of the select committee of the 
Michigan House of Representatives to in-
quire into the condition of the university. 
House Documents 1840, p. 470. 
2 Report of the Board of Regents of the 
University of Michigan to the Legislature, 
March, 1840. 
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resolution of the legislature, in which it 
recommended that 
the first change in the organic law deemed 
essential is the proper restriction of re-
sponsibility to the board of regents. At 
present the responsibility is divided, and 
the board would be greatly facilitated in 
their action were such amendments made 
as would throw entire responsibility on 
them. 
The matter was extensively debated in 
the constitutional convention of 1850, the 
consensus of opinion being that the univer-
sity should have its location permanently 
fixed and its management vested exclusively 
in a board whose members should be elected 
by the people for long and overlapping terms, 
so as to insure a degree of stability and con-
tinuity of policy. This resulted in the adop-
tion of the constitutional provisions above 
referred to, which were unchanged by the 
revision of the constitution accomplished in 
1908, and remain in force today. 
Since 1850 a number of attempts at 
legislative interference with the manage-
ment of the university have been made, but 
the Michigan supreme court has uniformly 
upheld the right of the regents, as a consti-
tutional body, to exclusive control of the uni-
versity. There was a long-drawn-out con-
troversy concerning the teaching of homeop-
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a thy in the college of medicine; and on no 
fewer than four occasions the court refused 
to intervene to enforce statutes which would 
have encroached upon the authority of the 
boardofregents. Astatuteof 1855 purport-
ed to require that there should always be at 
least one professor of homeopathy in the col-
lege of medicine. In 1856 the court declined 
to issue a writ of mandamus to compel the 
regents to appoint such a professor. 
This decision was not grounded upon the 
constitutional prerogatives of the board of 
regents, but merely on the showing by the 
regents that they had commenced and were 
still making the investigation necessary to 
enable them to make a proper appointment. 
Mandamus will not be issued under such cir-
cumstances, when there is no evidence of 
unjustifiable delay or want of good faith. 3 
Again in 1869 the same issue was before the 
court. This time the court considered the 
question of whether the statute was an in-
fringement of the constitutional power of the 
board of regents, and the six judges were 
equally divided on the point. Consequently 
the writ of mandamus was not issued.)! 
3 People ex rei. Drake _v. University of 
Michigan, 4 Mich. 98 (1856). 
4 People ~· Regents ~f the University, 18 
Mich. 469 (1869). 
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Five years later, an attempt was made 
to enforce a new statute requiring the regents 
to appoint, install, and maintain two profes-. 
sors of homeopathy. In this case the court 
refused the writ, thus going a step further 
toward definite establishment of the inability 
of the le!flslature to interfere with the uni-
versity. But the definitive holding of the 
court with respect to the power of the regents 
came in 1896, when it held unconstitutional 
an act of 1895 directing the removal of the 
university homeopathic medical college to 
Detroit. In this case the court said: 6 
The board of regents and the legislature 
derive their power froni the same supreme 
authority, namely, the constitution. Inso-
far as the powers of each are defined by 
that instrument, limitations are imposed, 
and a direct power conferred upon one nee-
essarily excludes its existence in the other, 
in the absence of ~anguage showing the con-
trary intent. . . . They are separate and 
distinct constitutional bodies, with the pow-
ers of the regents defined. By no rule of 
construction can it be held that either can 
5 People ex rel. Attorney General ~· Re-
gents of the University, 30 Mich. 473 (1874). 
6 Sterling v. Regents of the University of 
Michigan, l10 Mich. 369~68 N. W. 253, 
34 L. R. A. 150 (1896). 
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encroach upon or exercise the powers con-
fer red upon the other. 
Meanwhile, in 1893, in a decisionhold-
ing that the university property was not with-
in the purview of a general statute requiring 
the bonding of contractors erecting buildings 
at the expense of the state or any local sub-
division thereof, the court had also declared 
that the board of regents was a constitutional 
corporation, possessing exclusive power to 
control the property and funds of the univer-
sity. 7 A subsequent case has held that the 
disbursement of university funds by the re-
gents is not subject to all the conditions and 
restrictions of the general accounting laws, 
and that the auditor general has no authority 
to disapprove such expenditures, and may 
be compelled to audit and allow them by 
mandamus. 8 
7 Weinberg v. Regents of University, 97 
Mich. 246, 56 N. W. 605- (1893). 
8 Board of Regents ~ the University ~ 
Michigan v. Auditor General, 16 7 Mich. 
444, 132 :N. w. 1037 (1911). 
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THE MICHIGAN STATE COLLEGE OF 
AGRICULTURE AND APPLIED 
SCIENCE 
The Michigan State College, governed 
by the State Board of Agriculture, now en-
joys a constitutionally independent status 
similar to that of the University of Michigan. 
The State Board of Agriculture was merely 
a board of statutory creation from 1861 to 
1908, but the constitutionof 1908 confirmed 
and perpetuated its corporate existence and 
expressly gave it control of the college in 
language similar to that used in the grant of 
power to the regents of the university. Since 
then the supreme court has more than once 
upheld the constitutional independence of the 
board of agriculture. In denying a writ of 
mandamus which was sought to compel the 
board to abrogate its contract with the Fed-
eral government for the housing of a post-
office on the college campus, and to desist 
from expending its funds for the cons true-
of quarters for the postoffice, the court, 
through Mr. Justice Blair, took occasion 
to define the relation between the board of 
agriculture as a constitutional corporation 
and the judicial and legislative branches of 
the state government, as follows: 9 
9 Bauer v. State Board of Agriculture, 
164 Mich:- 415,129 N. w.-713 (1911). 
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We do not intend to hold that an act of the 
board might not be so subversive of the 
purposes for which the board was created 
as to warrant the intervention of the courts, 
but we do not think this record presents 
such a case, nor do we intend to hold that 
the legislature may not make appropria-
tions for specific objects or attach condi-
tions which would be binding upon the State 
Board of Agriculture in case they accepted 
the appropriations; but we do hold that as 
to the general funds appropriated for the 
general purposes of the Agricultural Col-
lege the board has the exclusive control 
and direction, to the same extent that we 
held such power was possessed by the 
Board of Regents in the Sterling Case above 
referred to. 
On another occasion, the legislature 
passed an act which appropriated and ordered 
to be levied for the use of the agricultural 
college annually one -sixth of a mill on each 
dollar of taxable property in the state, with 
the proviso that "No part of this or any other 
appropriation shall be available in case a 
sum in excess of thirty-five thousand dollars 
from any or all sources, shall be expended 
in any one fiscal year for the maintenance of 
the mechanical and engineering department." 
The aim of this proviso was to curb the corn-
petition and duplication ofwork between the 
engineering department at the agricultural 
college and the same department at another 
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state institution. The operation of the act 
would have effected a drastic reduction in the 
size and activities of the engineering depart-
ment at the college, and plainly would have 
constituted an instance of legislative inter-
ference in the management of the college. 
The court accordingly declared the whole 
act unconstitutional and void. 10 This re-
. vived the act of 1901 relating to a mill-tax 
for the college, which it had been intended 
to supersede. The college accordingly con-
tinued to receive the proceeds of the tax of 
one-tenth of a mill as originally enacted in 
1901, in lieu of the proffered increase to 
one-sixth of a mill, at the price of its right 
to manage its own internal development. 
In summary of the situation in Michigan, 
it appears that there are excellent reasons 
for giving state institutions of higher educa-
tion a constitutional status, with a certain 
degree of independence from the legislature; 
but if more than one separate institution is 
given such a status, then any step toward the 
development of an integrated state sy~tem of 
higher education through centralization or 
coordination of control becomes impossible 
except by constitutional amendment. 
1 0 State Board of Agriculture v. Fuller, 
AudiiOrGeneral,-180 Mich. 349,-147 N. W. 
529 (1914). 
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THE UNIVERSITY OF MINNESOTA 
Through misunderstanding of the signif-
icance of provisions in the state constitution, 
the University of Minnesota was long subject 
to legislative interference in its manage-
ment. In 1928, however, it was definitely 
restored to its constitutional independence 
by a momentous decision of the state supreme 
court. 11 Its board of regents was incorpo-
rated by the territorial assembly in 1851, 
with the express right to "govern" the uni-
versity. The same act reserved to the leg-
islative assembly the right to alter, amend, 
or repeal it at any time; but no substantial 
changes were made up to the adoption of the 
first constitution of the state in 1858. The 
constitution of 1858 expressly confirmed the 
name, location, and corporate existence of 
the university, and perpetuated the existing 
powers of the regents as follows: 
All the rights, immunities, franchises and 
endowments heretofore granted or con-
ferred are hereby perpetuated unto the said 
university. 
Although subsequently occasional leg-
islative acts affecting the control of the uni-
versity intimately were passed, no question 
11 State v. Chase, 175 Minn. 259, 220 
N. W. 951-(1928). 
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of the definition of its legitimate sphere of 
independent authority seems to have been 
raised until an act of 192 5 effecting a re-
organization and consolidation of the execu-
tive branch of the state government purported 
to subject all expenditures of university funds 
to the approval of a State Commission of Ad-
ministration and Finance. Soon thereafter 
the board of regents incurred an item of ex-
pense in making a preliminary survey of the 
feasibility of installing a plan of group in-
surance for its faculty members and other 
employees, an item which was disapproved 
solely on the ground of policy by the State 
Commission of Administration and Finance, 
whereupon the state auditor declined to ap-
prove the voucher and issue his warrant for 
its payment. The regents instituted a man-
damus proceeding against the auditor, caus-
ing the supreme court to determine the ques-
tion of the validity of the act of 1925. 
Mr. Justice Stone, delivering the opin-
ion of the court, declared that the constitu-
tion plainly placed the executive control of 
the university in the regents, beyond the 
power of the legislature to infringe upon or 
transfer. That part of the act of 192 5 which 
purported to subject every expenditure of 
university funds by the regents to the scrutiny 
andapproval ofthe State Board of Adminis-
tration and Finance was therefore invalid, 
and the writ of mandamus prayed for was 
granted. 
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The case is interesting as an example 
of the collision which occurs between the ad-
herents of the movement toward consolida-
tion of the state administrative organization 
and centralization of control of state finances 
which has made considerable progress in re-
cent years, and the educators and lay board 
members who stand for a large measure of 
autonomy for educational institutions. 
THE UNIVERSITY OF CALIFORNIA 
The University of California was cre-
ated and organized by an act of the legisla-
ture of 1868. Its general government and 
superintendence were vested in a board of 
regents, which was empowered, among other 
things, to prescribe the conditions under 
which residents of the state of the age of 
fourteen years or more might be admitted 
as students. No important changes were 
made in this act up to the adoption of the 
constitution of 1879, into which was incor-
porated a section that raised the university 
to the dignity of a consti~utional department 
of the state, in the following language: 
The University of California shall consti-
tute a public trust, and its organization and 
government shall be perpetually continued 
in the form and character prescribed by the 
organic act creating the same passed March 
23, 1868 (and the several acts amendatory 
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thereof)~ subject only to such legislative 
control as may be necessary to ensure com-
pliance with the terms of its endowments 
and the proper investment and security of 
its funds. 
In several cases the co1,1rts have declar-
ed and to some extent defined the indepen-
dence of the university from legislative in-
terference with its management. When the 
legislature sought to change the composition 
of the governing board of the Hastings College 
of Law, which had been affiliated with the 
university and become an integral part there-
of prior to the adoption of the constitution of 
1879, and passed two successive acts for that 
purpose~ in 1883 and 1885~ both acts were 
subsequently declared unconstitutional. 12 
On two separate occasions the courts 
upheld the right of the regents to make and 
enforce an ordinance denying admission as a 
student to any person who would not submit 
to vaccination for smallpox or show evidence 
of having been successfully vaccinated within 
seven years prior to his application, In the 
first of these instances the court held that 
the words of the constitution showed a clear 
intent to invest the board of regents with a 
larger degree of independence and discretion 
12 People v. Kewen, 69 Cal. 215~ 10 P. 
393 (1886):-
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than was usually possessed by such inferior 
boards and commissions as were the subjects 
of legislative creation and control, and that 
this amplitude of power must be construed 
to include the power to make reasonable rules 
and regulations to protect the health of its 
students, among which the compulsory vac-
cination rule would obviously be included. 13 
This decision was reached despite the fact 
that a statute in force at the time provided 
for the exemption from the operation of the 
state -wide compulsory vaccination law of 
such pupils in the public schools or students 
in colleges as offered evidence that they or 
their parents were conscientiously opposed 
to vaccination. The court declared this pro-
vision for exemption to be plainly not a health 
regulation at all, and therefore not applicable 
to the university, which possessed full power 
to regulate health matters in the absence of 
positive statutory enactments in that sphere 
of authority, with which its regulation might 
conflict, in which case the legislative act 
would prevail over the university ordinance. 
In the second instance a similar result 
was reached, when a prospective student 
sought to compel his admission by writ of 
mandate on the ground that a statute then in 
force provided that no health regulations 
13 Williams v. Wheeler, 23 Cal. App. 619, 
138 P. 937 (1913). 
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should be made by any local authorities, but 
must emanate directly from the central gov-
ernment of the state. The court declared 
that this negative provision was not an exer-
cise of the legislative power to regulate the 
public health, but only an attempt to prevent 
the making of health regulations, and that 
such a negative enactment was inapplicable 
to the university. The only way in which the 
legislature could limit the power of the re-
gents to make health regulations would be to 
enact a positive statute in that field, in which 
case any conflicting rule of the regents would 
be invalid. Thus the "police power" of a 
constitutional corporation such as the board 
of regents was defined. 14 
THE UNIVERSITY OF IDAHO 
The constitution of Idaho provides that: 
The location of the University of Idaho, as 
established by existing laws, is hereby con-
firmed. All the rights, immunities, fran-
chises and endowments, heretofore granted 
thereto by the territory of Idaho are hereby 
perpetuated unto the said University. The 
regents shall have the general supervision 
of the University and the control and direc-
14 Wallace v. Regents of University of Cali-
fornia, 75 Cal. App. 274-:-242 P. 892 {i925). 
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tion of all funds of, and appropriations to, 
the University, under such regulations as 
may be prescribed by law ... 
Another section of the same constitution 
provides that: 
The Governor, Secretary of State and At-
torney General shall . . . constitute a 
board of examiners, with power to examine 
all claims against the state, except sala-
ries or compensations of officers fixed by 
law, and perform such other duties as may 
be prescribed by law. 
A subsequent statute made the further pro-
vision that: 
The Department of Public Works 0 • • shall 
have power . . . 3. To procure and supply 
all furniture, general office equipment and 
general office supplies .. 0 needed by the 
several state departments. 
Other statutes directed the payment of cer-
tain moneys received by the regents into the 
hands of the state treasurer, and forbade the 
purchase of lands on a time contract for uni-
versity needs without specific authorization 
by the Board of Examiners. 
These legislative attempts to enmesh 
the university in a scheme of centralized 
state control of financial matters finally 
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caused the board {The State Board of Edu-
cation and Board of Regents of the Univer-
sity of Idaho, a single board governing all 
state institutions of higher education and 
supervising the state system of elementary 
and secondary schools) to draw up a com-
prehensive declaration of its constitutional 
independence in the management of the uni-
versity, in the form of a resolution passed 
by it October 1, 19200 This resolution, af-
ter asserting the status of the university to 
be that of a constitutionally independent cor-
poration, and deploring interference with its 
affairs by the Board of Examiners, the State 
Treasurer, the State Auditor and the Depart-
ment of Public Works, proceeded formally 
to direct the officers and agents of the board 
to do a number of specific acts in disregard 
of existing statutes and in conformity with 
the board's own conception of its rights and 
duties. Since the supreme court of Idaho 
subsequently upheld the position of the board 
in all these matters, a brief listing of them 
is appropriate: 
1. Pay into the state treasury no moneys. 
2. Purchase anything necessary to carry 
out the purposes for which the institution 
was created, upon the sole authorization 
of the board of regents. 
3. Pay all proper claims against theuniver-
sity, without submitting such claims to 
the State Board of Examiners. 
4. Let printing contracts and purchase nee-
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essary supplies and apparatus, without 
requistioning the State Department of 
Public Works, and pay for same without 
submitting the vouchers therefor to the 
State Board of Examiners. 
5. Receive payment from the sale of certain 
discarded equipment, and keep such mon-
eys in the custody of the treasurer of the 
university. 
6. Purchase a specific tract of land on a time 
contract without the approval of the State 
Board of Examiners. 
7. Demand payment from the state treasury 
ofthe proceeds ofthe interest on the en-
dowment fund arising from the sale or 
rental of university lands, from time to 
time. 
8. Employ counsel to aid in the establish-
ment in court of the constitutional rights 
of the board of regents. 
The sequel to the enactment of this res-
olution was an action for a writ of prohibition 
brought in the supreme court on the relation 
of the attorney general. 15 Mr. Justice 
Budge, speaking for the majority of the court 
compared the status of the university with 
that of the University of Michigan, and quoted 
15 State ex rel. Black v. State Board of Ed-
ucatiOrl,"" 33 Idaho 415, -'196 P. 201 ( 1921). 
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the words of a Michigan case 16 as accu-
rately defining its position: 
It is made the highest form of juristic per-
son known to the law, <17) a constitutional 
corporation of independent authority, 
which, within the scope of its functions, 
:ls coordinate with and equal to that of the 
legislature. 
It was pointed out that the constitution 
could not be construed as conferring upon 
the Board of Examiners power to pass upon 
claims against the Board of Regents, since 
such a construction would in the final anal-
ysis operate to deprive the Regents of the 
control and direction of the funds of and ap-
propriations to the university, and make it 
subservient to the Board of Examiners, 
which status could not be compatible with 
their constitutional powers. The right of 
the Board of Examiners to scrutinize all 
claims against the state was held not to in-
clude claims against the university. The 
writ of prohibition was denied and the posi-
16 Board of Regents v. Auditor General, 
167 Mich. -444, 132 N. W. 1037 (1911). 
1 7 The dictum "It is made the highest form 
of juristic person known to the law" over-
looks the fact that the state itself is a public 
corporation or "juristic person." 
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tion of the Regents as set forth in their reso-
lution upheld. Mr. Justice Dunn, while con-
curring with the majority of the court sub-
stantially in the result, dissented from the 
conclusion that a claim against the university 
was not a claim against the state. 
THE OKLAHOMA AGRICULTURAL 
AND MECHANICAL COLLEGE 
In Oklahoma the state university is 
barely mentioned in the constitution, and is 
not a constitutionally independent corpora-
tion; but the State Board of Agriculture, gov-
erning the agricultural and mechanical col-
leges, has been held to have that status_ 18 
The territorial legislature had created the 
agricultural and mechanical college and pro-
vided for its government by a board o.f re-
gents, authorized, among other things, to 
take title to real estate, enter into contracts, 
locate buildings, and do all things necessary 
to make the college effective as an educa-
tional institution. The constitution, adopted 
just prior to admission to statehood, made 
express provision for the State Board of Ag-
riculture, and declared: 
18 Trapp, State Auditor~· Cook Construc-
tion Company, 24 Okla. 850, 105 P. 667 
(1909). 
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Said board shall be maintained as a part of 
the state government, ... and shall be the 
board of regents of all state agricultural 
and mechanical colleges .... 
A subsequent statute created the State 
Board of Public Affairs, and directed that 
it should have charge of the construction, 
repair, maintenance, insurance, and opera-
tion of all buildings owned, used, or occu-
pied by or on behalf of the state. Soon the 
supreme court of the state was called upon to 
decide the inevitable conflict over the ques-
tion of whether the State Board of Public 
Affairs was authorized to contract for and 
erect buildings for the Board of Agriculture 
acting as the board of regents of the agricul-
tural and mechanical college, and to audit 
the accounts growing out of such authority. 
When the case of the Cook Construction Com-
pany against the State Auditor was appealed 
to it, the court upheld the constitutional in-
dependence of the Board of Agriculture in a 
unanimous opinion, written by Mr. Justice 
Dunn. The court's reasoning was that the 
old board of regents had been vested with the 
powers in question exclusively, and that 
the constitution had clearly confirmed these 
powers in the hands of the board of agri-
culture as successor to the old board of 
regents. 
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CONSTITUTIONAL PROVISIONS 
IN OTHER STATES 
Exclusive control of the funds of the 
state university is also· expressly given to 
its board of regents by the constitution of 
Colorado, but judicial interpretation of this 
clause seems not to have been required. 
The constitution of Utah also contains a sec-
tion confirming and perpetuating the privi-
eges and powers of the boards of trustees of 
the state university and the state college of 
agriculture, in words closely paralleling 
those of the Michigan constitution herein 
discussed; but the precise construction of 
this section appears not to have been at issue 
in any litigated case. 
About half of all the state universities 
receive some mention in the state constitu-
tions, varying from a mere vague reference 
in which even the name of the institution is 
not used, to explicit provisions regarding 
its location and the composition of its gov-
erning board. In some instances the consti-
tutions, after establishing certain features 
of the institution beyond legislative control, 
expressly declare that it shall be subject to 
the will of the legislature in all other re-
spects. 
For a fuller examination of the consti-
tutional provisions, the reader is referred 
to Appendix I of this book. In the next 
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succeeding chapter we look at judicial deci-
sions in various states wherein the manage-
ment of the state institutions of higher edu-
cation has been held to be subject to control 
by the legislature, offering a contrast to the 
constitutionally independent status occupied 
by the state universities and colleges men-
tioned hereinabove. " 
The 1946 edition of "The Colleges and the 
Courts", page x of the Introduction says: 
"A most significant occurrence is the 
inclusion in the completely revised Consti-
tution ofGeorgia, adopted in 1945, of a sec-
tion (first adopted as an amendment in 1943) 
which unequivocally confirms and perpetu-
ates in the hands of the Board of Regents of 
the University System of Georgia all the pow-
ers it possessed at that time, thus definitely 
establishing it as a constitutionally indepen-
dent corporation invested with a sphere of 
authority within which it is coordinate with 
the state legislature and immune from stat-
utory interference. ·The event is of especial 
importance because the board controls all 
institutions of higher education operated by 
the state, and is in a position to develop a 
properly coordinated and inclusive state 
system. 
Moreover, Georgia becomes a new ad-
dition to the relatively small number of states 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
31 
wherein the constitutionally independent sta-
tus of one or more state institutional govern-
ing boards has been established and con-
firmed in the last half- century. " 
The University of Colorado has always en-
joyed complete autonomy under the constitutional 
provisions in that state. For instance appropri-
ations made to the school are paid over to the 
governing board by the State Treasurer quarter 
yearly in advance. None of the receipts from 
tuition etc. are deposited with the State Trea-
surer. About a year ago the Attorney General 
filed an action to bring the institution under leg-
islative and administrative controL The action 
is still pending. 
UTAH STATUTES AND CONSTITUTION 
The University of the State of Deseret was 
instituted and incorporated by an ordinance of 
the State of Deseret, approved Feb. 28th, 1850. 
It was constituted a corporation de jure by the 
Joint Resolution legalizing the laws of the Pro-
vision Government of the State of Deseret, ap-
proved Oct. 4, 1851 by the Legislative Assembly 
of the Territory of Utah. Its name was changed 
to the "University of Utah" by an act of the ter-
ritoriallegislature, approved February 17, 1892; 
and by such name it was constituted and continued 
a body corporate, with perpetual succession and 
vested with all the property, credits, effects 
and franchises of the existing corporation. Its 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
32 
establishment by existing laws was confirmed by 
Section 4, Article X, Constitution of the State 
of Utah, and all the rights, immunities, fran-
chises and endowments theretofore granted or 
conferred were perpetuated unto it. 
Section 4, of an Ordinance incorporating 
the University of Deseret, passed by the General 
Assembly of the State of Deseret and approved 
February 28, 1850, ordained: 
"The Chancellor and Board of Regents 
are a body corporate, to sue and be sued; to 
act as Trustees of the University, to trans-
act, or cause to be transacted, all business 
needful to the prosperity of the University 
in advancifl:g all useful and fine arts and sci-
ences; to select and procure lands; erect 
and purchase buildings; solicit donations; 
send agents abroad; receive subscriptions; 
purchase books, maps, charts, and all ap-
paratus necessary for the most liberal en-
dowment of any library, and scientific in-
stitution; employ professors and teachers; 
make by-laws, establish branches of the 
University throughout the State; and do all 
other things that fathers and guardians of 
the Institution ought to do." 
By Joint Resolution of the Legislative As-
sembly of the Territory of Utah, approved Octo-
ber 4, 1851, said foregoing Section 4 was de-
clared legal, and in full force and virtue, and 
shall so remain until superceded by the action 
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of the Legislative Assembly of the Territory of 
Utah. Section 1, Chapter IX, Laws of Utah, 
1892, which changed the name of the University 
of Deseret to the University of Utah, vested in 
said newly named institution "all the property, 
credits, effects and franchises" of the Univer-
sity of Deseret, including the powers enumerated 
in Section 4, supra. That the aforesaid powers 
of the Board of Regents of the University of Utah 
were perpetuated in that body by Section 4, Arti-
cle X, Constitution of the State of Utah, and for-
everprotected andpreserved against legislative 
infringement. 
Section 4, Chapter LXII, Laws of Utah, 
1888, empowered the Board of Trustees of the 
Agricultural College of Utah "to take charge of 
the general interests of the institution" and to 
"have the general control and supervision of the 
agricultural college, the farm pertaining thereto, 
and such lands as may be vested in the college 
by Territorial legislation, of all appropriations 
made by the Territory for the support of the 
same, and also of lands that may hereafter be 
donated by the Territory, or the United States, 
or by any person or corporation, in trust for 
the promotion of agricultural and industrial pur-
suits." Section 5 of said chapter further em-
powered said Board as follows: 
"The trustees shall have supervision of 
the erection of the college buildings, and 
shall make all purchases and contracts for 
said buildings in accordance with such plans, 
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drawings and specifications as the said trus-
tees shall have adopted. They shall, in all 
contracts entered into, require bonds to be 
given for the faithful performance of the 
same, and shall keep an accurate record of 
their proceedings, which shall embrace cop-
ies of all contracts entered into, and a mi-
nute and accurate record of all expenditures, 
showingthe amount paid, to whom paid, and 
for what service rendered, and materials 
purchased, and whether paid on account or 
in performance of contract; and for all pay-
ments made, vouchers shall be taken. '1 
The aforesaid powers of the Board of Trus-
tees of the Agricultural College of Utah were 
perpetuated in that body by Section 4, Article X, 
Constitution of the State of Utah, and forever 
protected and preserved against legislative in-
fringement. 
Section 4, Article X of the Constitution of 
the State of Utah reads: 
"The location and establishment by ex-
isting laws of the University of Utah, and 
the Agricultural College are hereby con-
firmed, and all the rights, immunities, fran-
chises and endowments heretofore granted 
or conferred, are hereby perpetuated unto 
said University and Agricultural College 
respectively. " 
Section 4, Article VIII of the Constitution 
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of the State of Minnesota is almost identical with' 
the language of the Utah provision: 
"The location ofthe University of Min-
nesota, as established by existing laws, is 
hereby confirmed, and said institution is 
hereby declared to be the 'University of the 
State of Minnesota. ' All the rights, immu-
nities, franchises and endowments hereto-
fore granted or conferred are hereby per-
petuated unto the said university; and all 
lands which may be granted hereafter by 
Congress, or other donations for said uni-
versity purposes, shall vest in the institution 
referred to in this section. " 
Section 10, Article IX of the Constitution 
of the State of Idaho follows the same pattern: 
"The location of the University of Idaho, 
as established by existing laws, is hereby 
confirmed. All the rights, immunities, 
franchises, and endowments heretofore 
granted thereto by the territory of Idaho are 
hereby perpetuated unto the said university. 
The regents shall have the general supervi-
sion of the university, and the control and 
direction of all the funds of, and appropria-
tions to, the university, under such regula-
tions as may be prescribed by law. No uni-
versity lands shall be sold for less than ten 
dollars per acre, and in subdivisions not to 
exceed one hundred and sixty acres, to any 
one person, company or corporation. " 
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Sections 3, 4 and 5, Art. XI of the Constitution of the 
State of Michigan, 1908, reads as follows: 
"Sec. 3. There shall be a board of regents of the 
university, consisting of eight members, who shall hold 
the office for eight years. There shall be elected at each 
regular biennial spring election two members of such 
board. When a vacancy shall occur in the office of re-
gent it shall be filled by appointment of the governor." 
"Sec. 4. The regents of the university and their suc-
cessors in office shall continue to constitute the body 
corporate known as 'The Regents of the University of 
Michigan.' " 
"Sec. 5. The regents of the university shall, as often 
as necessary, elect a president of the university. The 
president of the university and the superintendent of 
public instruction shall be ex officio members of the 
board of regents, with the privilege of speaking but not 
of voting. The president shall preside at the meetings 
of the board and be * * * . 
Section 31, Article VI of the Constitution of Oklahoma 
reads: 
"A board of agriculture is hereby created to be com-
posed of 11 members, all of whom shall be farmers and 
shall be selected in manner prescribed by law. 
Said board shall be maintained as part of the State 
government, and shall have jurisdiction over all matters 
affecting animal industry and animal quarantine regula-
tions, and shall be the board of regents of all State ag-
ricultural and mechanical colleges, and shall discharge 
such other duties and receive such compensation as may 
be provided by law." 
Notwithstanding the fact that said Oklahoma consti-
tution does not contain "perpetuating" language such as 
Minnesota, Idaho and Utah, nevertheless the Oklahoma Su-
preme Court has been one of the most stalwart in protect-
ing the rights vested in the regents by territorial legislation. 
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The Constitutional Interpretations by the Courts 
Quotations from only the most controlling case in each 
jurisdiction will be given. 
The Minnesota legislature passed Chapter 426, G. L., 
1925, "An Act in Relation to the Organization of the State 
Government." The purpose of the law was to centralize 
the administrative responsibility in the governor. It created 
a Commission of Administration and Finance which claimed 
authority to supervise and control the expenditure of any 
and all monies by or for the university, the making of all 
contracts, and asserted that the university could not law-
fully expend any money for any purpose or objects which 
had been disapproved by the commission. In an action 
of mandamus on behalf of the university and its board of 
regents to compel the state auditor to approve a voucher 
and issue a warrant in payment of an item of expense in-
curred by the regents in a preliminary survey for the pur-
pose of installing a plan of group insurance for members 
of the faculty and other employees of the university, the 
Supreme Court of Minnesota said: 
"The commission, with entire candor, 'claims author-
ity to supervise and control the expenditure of any and 
all moneys' by or for the University; 'the making of all 
contracts' by the several officers, departments, and agen-
cies of the state government, including the University 
and the board of regents; and that the latter cannot law-
fully expend any money, from whatever source derived, 
for University support and administration 'for any pur-
pose or object which has been disapproved' by the 
commission or incur financial obligation for such pur-
pose or object. The right so to control University fi-
nances is the power to dictate academic policy and 
direct every institutional activity. So, in sum:, the claim 
for appellant is that the act of 1925 has subordinated 
the board of regents to the commission and has made 
the latter, under the Governor, the final arbiter of all 
U ni versi ty affairs . . . " 
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"(2) 2. So we must determine whether under the 
constitutional provision about to be considered the Leg-
islature may deprive the regents of the whole or any 
part of the management of the University. Its original 
charter was chapter 3 of the Laws of the Territory for 
1851. The title, 'An act to incorporate the University of 
Minnesota, at the Falls of St. Anthony,' shows that the 
central purpose was to create a corporation. Section 4 
declared that 'the government of this University shall 
be vested in a board of twelve regents' to be elected 
by the Legislature. The first board was divided into 
three classes, four regents in each, their terms of office 
respectively two, four and six years. 'Biennially,' section 
5 proceeds, 'thereafter there shall be elected in joint 
convention of both branches of the Legislature, four 
members to supply the vacancies made by the provisions 
of this section, and who shall hold their offices for six 
years respectively.' Section 7 provides that 'the regents 
of the University and their successors in office, shall 
constitute a body corporate, with the name and style of 
the 'Regents of the University of Minnesota,' with the 
right as such, of suing and being sued, of contracting 
and being contracted with, of making and using a com-
mon seal.' Section 9 gave the regents power and made 
it their duty 'to enact laws for the government of the 
University' and provided for their appointment of pro-
fessors, tutors and officers of the institution. Section 
20 reserved to the legislative assembly the right at any 
time to alter, amend, or repeal the act. 
"So the regents were made a 'body corporate' with 
power to govern; that is, the power to control. 4 Words 
and Phrases, 3139. As applied to corporations, it is the 
power of management. The University continued under 
the act of 1851 until the coming of statehood in 1858. 
Article 8, Sec. 4, of the Constitution then adopted, after 
confirming its location 'as established by existing laws,' 
proceeded: 
"'And said institution is hereby declared to be the 
"University of the State of Minnesota." All the rights, im-
munities, franchises and endowments heretofore granted 
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or conferred are hereby perpetuated unto the said Uni-
versity; and all lands which may be granted hereafter 
by Congress, or other donations for said University pur-
poses, shall vest in the institution referred to in this 
section.' 
"That a corporation was created by the act of 1851 
and 'perpetuated' by the Constitution with 'all the rights, 
immunities, franchises and endowments' which it then 
possessed is plain.' Of that corporation the regents were 
both the sole members and the governing board. They 
were the corporation in which were perpetuated the 
things covered by the constitutional confirmation. The 
language has a definite legal import; the term;s are those 
of confirmation in perpetuity of a prior grant of cor-
porate rights. So the University, in respect to its cor-
porate status and government, was put beyond the power 
of the Legislature by paramount law, the right to amend 
or repeal which exists only in the people themselves. 
The result was a 'Constitutional corporation,' said to be 
the 'highest form of juristic person known to the law' 
(Regents v. Auditor General, 167 Mich. 444, 450, 132 N.W. 
1037), a dictum which ignores the fact that the state 
itself is a 'political corporate body' (7 Words and Phrases, 
6628, 6629). 
"The ingenious argument contra is that the things 
'perpetuated' were confirmed to the University as a 
mere 'institution' and not as a corporation. What is so 
meant by 'institution' is not altogether clear. But it is 
enough that the intention is to exclude the corporation 
as a legal entity. Yet the body corporate was the only 
'institution' legally or intrinsically capable of being the 
grantee of the 'rights, immunities, franchises and endow-
ments,' and so the only holder in which they could be 
confirmed in perpetuity or at all. Such grants of sover-
eign rights are not made to any 'institution' in the sense 
of a combination of campus, buildings, faculty and stu-
dents, possible only as a sentimental hypothesis. They 
can go to an institution only in the sense that it is a 
corporate, legal entity and so endowed with capacity to 
take the grant and accomplish its purpose. The original 
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grant was not and could not have been to any 'institu-
tion' other than the corporation. Therefore it could not 
have been confirmed in any other 'institution.' 
"The foregoing receives the definite confirmation of 
context. Article 8, 84, of the Constitution, concludes to 
the effect that all lands or other donations for University 
purposes should vest in the 'institution referred to in 
this section.' They could vest in the institution only in 
the sense that it was a corporation. So, all else aside, 
the corporation must have been the holder referred to 
in the next preceding provision perpetuating things 
theretofore granted. 'The institution, as distinguished 
from the corporation, has no being, and is incapable of 
owning property.' 
County of Nobles v. Hamline University, 46 Minn. 
316, 48 N. W. 1119. 
"The Constitution added nothing to the quantity of 
the grant but did add the new quality of perpetuity. 
The grant was not merely confirmed -it was 'perpet-
uated.' So we find the people of the state, speaking 
through their Constitution, have invested the regents 
with a power of management of which no Legislature 
may deprive them. That is not saying that they are the 
rulers of an independent province or beyond the law-
making power of the Legislature. But it does mean that 
the whole executive power of the University having been 
put in the regents by the people, no part of it can be 
exercised or put elsewhere by the Legislature. In con-
sequence, so far as L. 1925, p. 756, c. 426, attempts to 
give the commission any power of supervision or control 
over University finances, it is in violation of article 8, 
· 84, of the state Constitution and therefore inoperative. 
It follows that the commission had no concern with the 
proposed expenditure of University funds, their veto of 
which caused the auditor to refuse payment of the item 
now in question, and that mandamus was properly 
allowed to compel the payment, 
"(3) 3. Generally, the distinction 'between the juris-
diction of the Legislature and that of the regents is that 
between legislative and executive power. 'Legislative 
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power, as distinguished from executive power, is the 
authority to make laws, but not to enforce them or 
appoint the agents charged with the duty of such en-
forcement.' Springer v. Philippine Islands, 48 S. Ct. 480, 
482, 72 L. Ed. 522, 525. But, as was said by Mr. Justice 
Holmes in his dissent in that case: 
"'The great ordinances of the Constitution do not 
establish and divide fields of black and white. Even the 
more specific of them are found to terminate in a pe-
numbra shading gradually from one extreme to the 
other. * * * We do not and cannot carry out the dis-
tinction between legislative and executive action with 
mathematical precision and divide the branches into 
watertight compartments, were it ever so desirable to 
do so.' 
"It has taken 70 years to raise this first issue of 
power between regents and Legislature. That makes 
safe the assumption (very comforting to the character-
istic judicial aversion to issues between departments or 
officers of government) that, with this broad indication 
of their respective fields of power, their mutual regard 
for each other's constitutional provinces will make un-
necessary any further judicial attempt to mark the pre-
cise line dividing their respective jurisdictions. It is 
characteristic of our government that all its officers, 
'from the highest to the lower, are equaly subjected to 
legal restraint.' Ex parte Gilchrist v. Collector, 5 Hughes, 
1, 4, Fed. Cas. No. 5420. And notwithstanding the ten-
dency of power in human hands to expand itself there 
has been on the part of officialdom in the United States 
a high regard for the limits of proper departmental 
action. The transgressions have been in the main in-
advertent and largely in the fields theretofore untrod 
by official action where the line had not been blazed 
by experience or mapped by studied consideration. Once 
they recognize even the general location of their limits, 
Legislature and executive are alike careful not to come 
even near an encroachment on each other's domain. 
And if one takes place, it is likely to be suffered in 
silence in order to avoid open conflict. Especially is that 
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so when the usurper is the legislative power. The execu-
tive is ordinarily too dependent upon the Legislature 
for appropriations, and too desirous of generosity therein, 
to risk the disfavor of the money distributors by resist-
ing their invasions of executive domain. In consequence, 
the executive policy of nonresistance may be patient 
and endure much - as will appear from the legislative 
history of the University soon to be narrated briefly. 
"Fortunately for us, this case does not require the 
boundary to be run between the province of the general 
lawmaking power of the Legislature and that of the 
special managerial function of the regents in respect 
to the University. It is enough to hold, as we do, with-
out going farther, that the Legislature cannot transfer 
any of their constitutionally confirmed powers from the 
regents to any other board, commission or officer what-
soever. Their appointment by the territorial Legislature 
as sole members and directors of the University corpora-
tion was confirmed by the Constitution. That put them 
in a position somewhat analogous to that of the govern-
ing board of the ordinary corporation. In the absence 
of special rule contra, 'all authority in respect to the 
business of the corporation is lodged in the board of 
directors.' 2 Thompson, Corp. 81278. The people were 
the 'corporators of this institution of learning' and 'by 
their Constitution, conferred the entire control and man-
agement of its affairs and property' upon the board of 
regents. Weinberg v. Regents, 97 Mich. 246, 254, 56 N. W. 
605. All that power having been put in the regents, none 
of it remained to be exercised by any other body- not 
even the Legislature itself. At the one extreme, the 
Legislature has no power to make effective, in the form 
of law, a mere direction of academic policy or adminis-
tration. At the other extreme it has the undoubted right 
within reason to condition appropriations as it sees fit. 
'In such case the regents may accept or reject such 
appropriation. * * * If they accept, the conditions are 
binding upon them.' Regents v. Auditor General, 167 
Mich. 444, 451, 132 N. W. 1037, 1041." 
State ex rei. University of Minnesota et al. v. Chase, 
State Auditor, 220 N. W. 951. 
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See also Fanning v. University of Minnesota, 236 N. W. 
217 (1931) and State ex rei. Peterson, Atty. Gen. v. Quin-
livan, 268 N. W. 858 (1936). This last case held the com-
plexion of the board of regents as set up by territorial laws 
and perpetuated by the constitution could not later be 
changed by legislative enactment. 
In Idaho the question arose (State ex rei. Black v. State 
Board of Education et al., 196 P. 201 (1921) on a petition 
for a writ of prohibition against the regents from pursuing 
a course of conduct pursuant to a resolution passed October 
1, 1920, reading as follows: 
"The State Board of Education and Board of Regents 
of the University of Idaho being in session and a quorum 
being present and the affairs of the University of Idaho 
being under consideration, the following preamble and 
resolutions were submitted, and on motion duly seconded 
were carried unanimously. 
"Whereas, under article IX, section 10 of the Consti-
tution of the state of Idaho, the Board of Regents of 
the University of Idaho have not only the general super-
vision of the University but the control and direction 
of all the funds of, and appropriations to, the University, 
subject only to such reasonable regulations as may be 
prescribed by law; and 
"Whereas, by the same article and section, the Con-
stitution perpetuated in the Board of Regents all the 
rights, immunities, franchises and endowments pre-
scribed by the then existing laws of the territory of 
Idaho, which included all the powers necessary or con-
venient for carrying out the purposes of the University, 
as defined in the act of the territorial Legislature ap~ 
proved January 30, 1889; and 
"Whereas, various state officers, and particularly the 
State Board of Examiners, the State Treasurer, the State 
Auditor and the Department of Public Works, acting as 
a purchasing bureau for the state, have interpreted their 
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duties as prescribed by the Legislature, so as to infringe 
upon and limit the Board of Regents in the exercise of 
its constitutional duties to the detriment of the welfare 
of the University; and 
"Whereas, the Board of Regents denies that a claim 
against the University is a claim against the state of 
Idaho and subject to the regulations prescribed for the 
latter; and 
"Whereas, the Board of Regents denies the authority 
of the Legislature, under the guise of 'regulations,' to 
deprive the said board, which is a co-ordinate constitu-
tional body of the state government, of the absolute 
exercise of full discretionary powers in the purchase and 
sale of property, and the employment of services, or to 
interfere in any way with the expenditure of the funds 
belonging to the University; and 
"Whereas, the Board of Regents denies that in the 
expenditure of the funds received under direct or in-
direct grants from the federal government, or from 
funds received for services rendered, or from the sale 
of any property belonging to the institution, it is under 
any legal obligation to submit to the Board of Examiners 
for examination and approval claims against the Uni-
versity which are to be paid from the said funds; and 
"Whereas, the Board of Regents denies that the Legis-
lature has authority under the Constitution to require 
it, or any of its agents, to pay into the state treasury 
the proceeds of any sales or rentals or moneys received 
for services, or any other moneys coming into its pos-
session from any source whatsoever; 
"Now, therefore, be it resolved by the State Board 
of Education and Board of Regents of the University 
of Idaho that the said board, when acting as regents of 
the University, is a constitutional corporation having 
exclusive supervision of the University and the exclusive 
control and direction of all the funds of, and appropria-
tions, to the University. 
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"Resolved, that the executive officers of the Board 
of Regents and of the University be and hereby are 
instructed to act in accordance with the spirit of this 
resolution and in subordination alone to the Board of 
Regents, and without regard to any pretended legisla-
tion infringing upon the constitutional rights and duties 
of the board. 
"Specifically: 
"The Board of Regents of the University hereby 
dircts the executive officers and agents not to pay into 
the state treasury moneys coming into the hands of its 
treasurer, or other agent, any pretended law to the con-
trary notwithstanding. 
"The Board of Regents directs its executive officers 
and agents, upon the sole authorization of this board, 
to buy or purchase anything necessary to carry out the 
purposes of the act creating the institution, any pre-
tended legislative acts to the contrary notwithstanding. 
"The Board of Regents will demand of the State 
Auditor and Treasurer the payment from time to time 
of the proceeds of the interest on the endowment funds 
and rentals of endowment lands on claims of the Uni-
versity against the state for such funds and not upon 
the vouchers of individual claimants against the Uni-
versity. 
"Resolved, that the bursar of the University be and 
he is hereby directed to pay to the treasurer of the 
University, and to refuse to pay to the State Treasurer, 
any and all moneys received from the sale and rental of 
property of the University; and moneys received for 
services and from other sources. 
"Resolved, that the bursar be and he is hereby author-
ized to voucher against the moneys so deposited with 
the treasurer of the University any claims against the 
University which may be properly paid therefrom, with-
out submitting such claims to the Board of Examiners 
of the State. 
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"Resolved, that whereas there has been sold to the 
Preston Machine Company of Moscow two condemned 
boilers, the payment for which has been received and is 
now in the custody of the bursar of the University, 
Frank M. Stanton, the said bursar, Frank M. Stanton, 
be and hereby is directed to disregard the provision of 
the statute directing this money to be paid to the State 
Treasurer, and instead pay the same to the treasurer of 
the University. 
"Resolved, that the bursar be and he is hereby author-
ized to let printing contracts and to purchase necessary 
supplies and apparatus, without requisitioning the De-
partment of Public Works, acting as state purchasing 
agent for the state of Idaho, and to pay for the sa~ 
without submiting the vouchers therefor to the Board 
of Examiners; but in letting said contracts, and in mak-
ing said purchases, and in drawing vouchers therefor, 
said bursar shall be subject only to such rules and regu-
lations as may be prescribed by the Board of Regents. 
"Resolved, that the bursar is hereby directed to pur-
chase from Julia A. Moore, of Moscow, Idaho, a certain 
tract of land necessary for agricultural experimentation, 
* * * and to pay therefor a sum not to exceed $100, one-
half of said purchase price to be paid upon execution 
and delivery of the deed by warrant upon the treasurer 
of the University, without submitting the voucher for 
the payment of said sum to the Board of Examiners of 
the state for allowance; the balance of said purchase 
price to be paid six months from the date of the execu-
tion of said deed by warrant upon the treasurer of the 
University, without submitting the voucher for the pay-
ment of said sum to the Board of Examiners of the state 
for allowance, 
"Resolved, that the bursar of the University be and 
hereby is directed to submit from time to time vouchers 
to the State Auditor suitable for the payment to the 
University of the proceeds of the interest endowment 
fund arising from the sale or rental of University lands, 
Agricultural College lands, and Scientific School lands, 
which may be in the state treasury. 
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"Resolved, that the executive officers of the board 
are hereby authorized to employ counsel to aid in the 
enforcement of this resolution and the establishment in 
court of the constitutional rights of this board; also to 
employ accountants or auditors to determine the correct 
amount of public funds heretofore deposited in the state 
treasury or derived from the sale of University lands 
for which the state is indebted to the regents." 
The Court held: 
"By an act of the Legislature of the territory of Idaho 
approved January 30, 1889 (Territorial Session Laws 
1888-89, pp. 17, 21), the University of Idaho was estab-
lished at the town of Moscow, and its government was 
vested in a Board of Regents to be appointed by the 
Governor. 'The Board of Regents,' it was provided, 
'shall constitute a body corporate, by the name of "the 
Regents of the University of Idaho," and shall possess 
all the powers necessary or convenient to accomplish 
the objects and perform the duties prescribed by law, 
and shall have the custody of the books, records, build-
ings and other property of said University.' The board 
elects its own president, secretary, and treasurer, whose 
duties are similar to those of corresponding officers in 
private corporations. By-laws may be adopted by the 
board, prescribing specific rules for the conduct of its 
officers and fixing the amount of the treasurer's bond. 
It was also vested with power to enact laws for the 
government of the University, to make expenditures 
for the erection of sui table buildings, and for the pur-
chase of apparatus and library, and to employ and dis-
charge professors and instructors. 'The treasurer of said 
board,' the act provides, 'shall, out of any moneys in his 
hands belonging to said board, pay all orders drawn 
upon him by the president and secretary thereof, when 
accompanied by vouchers fully explaining the character 
of the expenditure.' At the close of each fiscal year, 
the regents, through their president, are required to re-
port in detail to the Governor the progress, conditions, 
and wants of the University, the amount of receipts and 
disbursements, and such other information as they may 
deem important. 
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"This act was amended by Sess. Law 1899, p. 392, 
by extending the terms of the regents from two to six 
years; by Sess. Laws 1901, p. 15, reducing the number 
of regents from nine to five; and by implication by Sess. 
Laws 1913, p. 328, which latter act created the State 
Board of Education, 'which shall also constitute the 
Board of Regents of the University,' and provided, in 
section 6, subd. 3, that said State Board of Education 
and Board of Regents 'shall have control of all moneys 
so appropriated.' Sess. Laws 1891, p. 42, and Sess. Laws 
1893, p. 48, amended the provisions of the act of 1889 
relating to the annual levy for the University building 
fund. With the exception of these amendments, the con-
stitutionality of which is not involved, the act of 1889 
has not been altered, and was the only law in force 
when article 9, Sec. 10, of the Constitution was adopted. 
"Article 9, Sec. 10, permanently located the University 
in Moscow, and confirmed unto the said University all 
the right, immunities, franchises, and endowments there-
tofore granted thereunto by the territory of Idaho, and 
perpetuated the same unto the University, giving to the 
regents, then consisting of nine members, 'the general 
supervision of the University, and the control and direc-
tion of all the funds of, and appropriations to, the Uni-
versity, under such regulations as may be prescribed by law.' 
"With the italicized provision omitted, the similar 
constitutional provisions of the states of Michigan and 
Minnesota are essentially the same as article 9, Sec. 10, 
of our Constitution. Construing the Michigan constitu-
tional provision, the Supreme Court of Michigan said: 
"'It is made the highest form of juristic person known 
to the law, a constitutional corporation of independent 
authority, which, within the scope of its functions, is 
co-ordinate with and equal to that of the Legislature." 
Board of Regents v. Auditor, 167 Mich. 444, 132 N. W. 
1037.' 
"(3) The regulations which Irljay be prescribed by 
law, and which must be observed by the regents in their 
supervision of the University, and the control and direc-
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tion of its funds, refer to the methods and rules for the 
conduct of its business and accounting to authorized 
officers. Such regulations must not be of a character 
to interfere essentially with the constitutional discretion 
of the board, under the authority granted by the Con-
stitution .... " 
"(2) To hold that article 4, Sec. 18, of the Constitu-
tion, and C. S. Sec. 242, confer upon the Board of Exam-
iners power to pass upon claims against the Board of 
Regents would make the latter board subservient to the 
former, and in the final analysis would operate to de-
prive the Board of Regents of the control and direction 
of the funds of and appropriations to the University .... n 
"(6) When an appropriation of public funds is made 
to the University, the Legislature may impose such con-
ditions and limitations as in its wisdom it may deem 
proper. If accepted by the regents, it is coupled with 
the conditions, and can be expended only for the pur-
poses and at the time and in the manner prescribed, and 
can be withdrawn from the state treasury only as pro-
vided by law. 
"(7) The Board of Regents may purchase property 
without compliance with the provisions of C. S. Sees. 
367-380. The power and duties of the Depart~nt of 
Public Works could pertain only to such contracts or 
purchases as create claims against the state. 
"If the regents have funds available for the purpose 
of making purchases of supplies, they may do so without 
requisition upon and without the consent of the Com-
missioner of Public Works, and if they have money 
which is available for the purchase of land, or the pay-
ment of counsel fees, or to employ accountants and 
auditors, other than state accountants and auditors, we 
know of no valid reason why they should not do so. This 
in no way would involve the power of the Legislature to 
provide that the accounts and records of the regents 
shall also be examined and audited by regular account-
ants and auditors of the state. 
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"(8) In the absence of conditions contained in an 
appropriation which, by being accepted, raised an im-
plied contract on the part of the Board of Regents, there 
is no obligation resting upon them to pay to the State 
Treasurer the proceeds of the sale of property belonging 
to the University. The same may be paid to the treas-
urer of the University .... " 
See also Dreps v. Board of Regents of University of 
Idaho, 139 P. 2d. 467 (1943) which was on the payment 
of the salary of a nurse who was related to a member 
of the board of regents. 
In Board of Regents of the University of Michigan 
v. Auditor General, 132 N. W. 1037 (1911), the court was 
asked to decide whether the judgment of the Auditor or 
the Board should prevail respecting the expenditure of 
money appropriated for the use and maintenance of the 
university. The Auditor refused to draw a warrant on 
requisition of the Board to cover travelling expenses of 
the President of the university in attending alumni meet-
ings. In passing upon the question the court said: 
"(5) By the Constitution of 1850, and repeated in the 
new Constitution of 1909, the Board of Regents is made 
the highest form of juristic person known to the law, 
a constitutional corporation of independent authority, 
which, within the scope of its functions, is co-ordinate 
with and equal to that of the Legislature. By the old 
Constitution it is given 'direction and control of all 
expenditures from the university interest fund' (section 
8, art. 13); and by the new Constitution 'general super-
vision of the University, and the direction and control 
of all expenditures from the university funds.' Section 5, 
art. 11. That the Board of Regents has independent 
control of the affairs of the University by authority of 
these constitutional provisions is well settled by former 
decisions of this court. People v. Regents, 4 Mich. 98; 
Winberg v. Regents of the University, 97 Mich. 254, 56 
N. W. 605; Sterling v. Regents of the University, 110 
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Mich. 382, 68 N. W. 253, 34 L. R. A. 150; Bauer v. State 
Board of Agriculture, 164 Mich. 415, 129 N. W. 713. 
Strong and unequivocal language is used in these deci-
sions. 'The respondents are constitutional officers to 
whom was confided by the Constitution the general 
supervision of the University, and the direction and con-
trol of all expenditures from the University interest 
fund. * * * To their judgment and discretion as a body 
is committed the supervision of the financial and all 
other interests of an institution in which all the people 
of this state have a very great interest.' People v. 
Regents, supra. 'But the general supervision of the Uni-
versity is by Constitution vested in the Regents. * * * 
So, when the state appropriates money to the University 
it passes to the Regents and becomes the property of the 
University, to be expended under the exclusive direction 
of the Regents, and passes beyond the control of the 
state through its legislative department. * * * Under 
the Constitution, the state cannot control the action of 
the Regents. * * * It cannot add to or take away from 
its property without the consent of the Regents. In 
making appropriations for its support the Legislature 
may attach any conditions it may deem expedient and 
wise, and the Regents cannot receive the appropriation 
without complying with the conditions. This has been 
done in several instances.' The able and exhaustive 
opinion by Justice Grant in Sterling v. Regents, supra, 
reviews the causes which led up to these former deci-
sions and reaffirms them. In the recent case of Bauer v. 
State Agricultural College, supra, the Sterling case is 
cited with approval. 
"(6) That conditions may be attached by the Legisla-
ture to appropriations for the University is well settled. 
In such case the Regents may accept or reject such 
appropriation, as they see fit. If they accept, the condi-
tions are binding upon them. In this act appropriating 
the quarter-mill tax, now three-eighths of a mill (P. A. 
1907, p. 398), are specific conditions as to reporting to 
the Governor, maintaining the departments, and use of 
accumulations. With these the Regents must comply. 
For a failure to maintain any of said departments the 
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penalty is a reduction of the tax to one-twentieth of a 
mill but beyond that the money passes to the Regents, 
and becomes the property of the University to be ex-
pended under the exclusive direction of the Regents. 
"(7) We cannot construe the language of the final 
proviso of the act in question as an intent on the part 
of the Legislature to overthrow the public policy of over 
half a century, plainly deducible from the general course 
of legislation and adjudication relating thereto, or as a 
purpose on their part to refuse aid to the University, 
unless the Regents surrender their constitutional right 
to control the affairs and finances of the institution, and 
submit their judgment as to the wisdom and expediency 
of detailed expenditures for current expenses to that 
of the Auditor General. Neither in construing this 
proviso can we interpret it as an intent to thus by 
indirection enlarge the scope of the enacting clause and 
ingraft upon this appropriation all conditions and re-
strictions found in the accounting laws of the state, 
together with any legislation which may be read in 
connection therewith. 
"No money is paid out of the state treasury except 
on the warrant of the Auditor General. In this case, as 
in many others, his duties are pure ministerial. As 
against the discretion of the Regents in expenditure of 
the university funds he exercises no judicial functions. 
As to him, in the performance of his official duties, 
vouchers for expenditures made within the amount of 
the appropriation, when authorized by the Board of 
Regents and properly authenticated by the duly consti-
tuted officials, are within the meaning of the law 'for 
lawful purposes.' " 
Anticipating Certain Objections 
Sec. 1, Ch. IX, Laws of Utah, 1892, after changing the 
name of the University and continuing it as a body cor-
porate with perpetual succession, said: "It shall be deemed 
a public corporation and be subject to the laws of Utah, 
from time to time enacted, relating to its purpose and 
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government, and its property, credits and effects, shall be 
exempt from all taxes and assessments.' Similar phraseol-
ogy was carried into our present statutes. Utah Code 
Ann., 1943, 75-4-2, reads as follows: 
"The university shall be subject to the laws of this 
state now existing or hereafter enacted relating to its 
purposes and government. 
An argument might be made that the constitutional 
provision did not confirm absolute rights, immunities, fran-
chises and endowments, but only rights, immunities, fran-
chises and endowments subject to laws from time to time 
to be enacted. A somewhat similar provision existed in 
the territorial laws of Minnesota reading as follows: 
"The legislative assembly may at any time alter, 
amend, modify or repeal this act." 
In construing the effect of this provision the court said ..1.~11;; ..... ..,&&&..,.... --- ... - --~~~- r-----v-- --- - . 
ileges conferred upon trustees and regents by territorial 
statutes and perpetuated in them by the constitution. The 
general principle is well stated in Love v. Boyle, 72 Okla. 
300, 180 Pac. 705: 
"Where an office is created by or imbedded in the 
Constitution, and the duties thereof are defined by 
that instrument, or where the office antedated the Con-
stitution, and its duties were enumerated by the statute 
at the time the constitution was adopted, or where the 
office owes its origin to the common law, and had cer-
tain well-recognized duties attached thereto, or inher-
ently connected therewith, or forming a substantial part 
thereof, it was not within the power of the Legislature 
to transfer such duties to an office of its own creation or 
to an officer selected and chosen in a manner different 
from that by which the constitutional officer was named. 
See also Insurance Co. of North America v. Welsh, 49 Okla . 
620, 154 Pac. 48, Ann. Cas. 1918E, 471. 
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the Legislature the power to discontinue, or abolish it, 
or to convert it into a private corporation. * * * But it 
has always been recognized as a public institution, form-
ing a part of the educational system of the state, and no 
attempt has ever been made to give it any other or 
different character.' 
"Of the effect of the adoption of the Constitution 
there is no doubt. The people by their Constitution 
chose to perpetuate the government of the university 
which had been created by their territorial Legislature 
in a board of regents, and the powers they gave are not 
subject to legislation or executive control; nor can the 
courts at the suit of a taxpayer interfere with the board 
while governing the university in the exercise of its 
granted powers .... " 
Does the fact that the Regents have acquiesced in legis-
lative control of the University since statehood estop them 
now from throwing off the yoke? It did not in Minne-
sota: 
connectton therewith. 
"No money is paid out of the state treasury except 
on the warrant of the Auditor General. In this case, as 
in many others, his duties are pure ministerial. As 
against the discretion of the Regents in expenditure of 
the university funds he exercises no judicial functions. 
As to him, in the performance of his official duties, 
vouchers for expenditures made within the amount of 
the appropriation, when authorized by the Board of 
Regents and properly authenticated by the duly consti-
tuted officials, are within the meaning of the law 'for 
lawful purposes.'" 
Anticipating Certain Objections 
Sec. 1, Ch. IX, Laws of Utah, 1892, after changing the 
name of the University and continuing it as a body cor-
porate with perpetual succession, said: "It shall be deemed 
a public corporation and be subject to the laws of Utah, 
from time to time enacted, relating to its purpose and 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
57 
A study of our own constitution reveals that in pro-
viding for the duties and powers of every other officer, 
board and commission the duties and powers of such offi-
cers, boards and commissions can be amplified and changed 
"as may be provided by law." No such power is con-
ferred upon the legislature by Section 4, Article X of the 
constitution. The rights, immunities (franchises and en-
dowments theretofore granted were perpetuated and frozen 
in the institutions themselves. The powers and privileges 
enjoyed by the medieval universities afforded ample prece-
dent for thus favoring institutions of learning. 
ARGUMENTS AND AUTHORITIES ON POINT 2 
Power of Present Trustees 
The courts have always protected the powers and priv-
ileges conferred upon trustees and regents by territorial 
statutes and perpetuated in them by the constitution. The 
general principle is well stated in Love v. Boyle, 72 Okla. 
300, 180 Pac. 705: 
"Where an office is created by or imbedded in the 
Constitution, and the duties thereof are defined by 
that instrument, or where the office antedated the Con-
stitution, and its duties were enumerated by the statute 
at the time the constitution was adopted, or where the 
office owes its origin to the common law, and had cer-
tain well-recognized duties attached thereto, or inher-
ently connected therewith, or forming a substantial part 
thereof, it was not within the power of the Legislature 
to transfer such duties to an office of its own creation or 
to an officer selected and chosen in a manner different 
from that by which the constitutional officer was named. 
See also Insurance Co. of North America v. Welsh, 49 Okla. 
620, 154 Pac. 48, Ann. Cas. 1918E, 4 71. 
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The legislative attempt in this state to transfer from the 
constitutional seven-man Board of Trustees of the Agricul-
tural College of Utah the control and supervision of the 
institution to a thirteen-man Board of the Utah State Agri-
cultural College, a corporation, was paralleled in California. 
Hastings College of Law was created by an act of the legis-
lature March 26, 1878, which also provided for its affilia-
tion with the University of California and placed its gov-
ernment in the hands of a board of directors consisting of 
eight persons. The constitution of 1879 declared that the 
university should be continued in the form and character 
prescribed in the acts then in force. In People v. Kewen, 
69 Cal. 215, 10 Pac. 393, the court said: 
"Such being the case, it was not competent for the 
legislature by the act of March 3, 1883, or that of March 
18, 1885, or by any other act, to change the form of gov-
ernment of the university or of any college thereof then 
existing. The act of 1878 provided for a board of direc-
tors to consist of eight persons, naming the first and pro-
viding for the selection of successors; the act of 1883 as-
sumed to transfer the control of the college to the re-
gents of the university; and the act of 1885 assumed to 
make another transfer by creating a board of trustees 
for the college, to consist of three, naming them, and 
providing for the appointment of succesors. It was in-
tended by the constitution to prohibit such changes as to 
the university; and if the college is a portion of the uni-
versity, such prohibition would extend to it." 
While the celebrated case, the Trustees of Dartmouth 
College v. Woodward, 4 Wheat. 518, 4 L. ed. 629, is not en-
tirely in point, the language of Justice Washington is illu-
minating: 
"It has been shown that the charter is a contract on 
the part of the government, that the property with which 
the charity is endowed shall be forever vested in a cer-
tain number of persons, and their successors, to subserve 
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the particular purposes designated by the founder and 
to be managed in a particular way. If a law increases or 
diminishes the number of trustees, they are not the per-
sons which the grantor agreed should be managers of 
the fund. * * * The laws in question divest the trustees 
of Dartmouth College of the property vested in them by 
the founder and vest it in other trustees for the support 
of a different institution, called Dartmouth University." 
Since the constitutional provision in Minnesota is prac-
tically identical with the one in Utah, State ex. rei. Peter-
son, Atty. Gen., v. Quinlivan, 198 Minn. 65, 268 N. W. 858, 
should be controlling. The facts in that case were that the 
method prescribed in the territorial act creating the uni-
versity for the selection of regents and the number of the 
same had not been followed for about 70 years. The court 
said: 
"That constitutional provision controlled decision in 
State ex rei. University of Minnesota v. Chase, 175 Minn. 
259, 220 N. W. 951, and Fanning v. University of Minne-
sota, 183 Minn. 222, 236 N. W. 217. Because the 'rights, im-
munities, franchises and endowments' granted by the 
act of 1851 were 'perpetuated unto' the university, we 
held unconstitutional Laws 1925, c. 426, in so far as it 
attempted, in respect to the control of university fi-
nances, to subject the regents to supervision by the com-
mission of administration and finance, created by the act 
of 1925. 
As an immediate result, the then Attorney General 
Honorable G. A. Youngquist, ruled that appointment of 
regents was controlled by the law of 1851. His view 
was that: 'Under the recent decision of our supreme 
court, it is my opinion that the organization of the board 
of regents is controlled by chapter 28 of the 1851 (Re-
vised) Statutes. The right of succession of the corpora-
tion through the selection of the members of the board 
of regents is integral with the existence of the corpora-
tion itself, and under the principles laid down by the 
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supreme court the legislature was without power to alter 
the method of succession provided for by the 1851 stat-
ute.' * * * 
We came next to evaluation (to the extent presently 
needed) of the 'franchises' confirmed and perpetuated by 
the State Constitution. If government by 12 regents, 
elected by joint convention of the Legislature, is part 
of such franchises, as we hold it is, there is an end of 
the matter. It may or may not be important that the 
plural 'franchises was used. The mere right to be a 
corporation is seldom, if ever, all there is of the prin-
cipal franchise of a corporation. It includes also the 
quality of durability, and the manner chosen to insure 
succession for a limited period or in perpetuity. 
The regents at the time being were the 'body cor-
porate.' (Laws 1951, c. 3, Sec. 1). How was it to be 
perpetuated? What was the mechanism of corporate suc-
cession? How was its proper working assured? If the 
Constitution has answered, it is not for the Legislature, 
but only for the people themselves, by amendment, to 
change the answer. What are the scope and context of a 
franchise to be a corporation is not to be answered by 
affirming merely that it confers the right to be a cor-
poration. Remains consideration of, and answers to, the 
queries: What kind of a corporation? How to be gov-
erned and for what purpose? In what manner and to 
whom is succession to go? 
The constitutional perpetuation of 'rights, immuni-
ties, franchises and endowments' is somewhat redundant 
because of the inclusive nature as applied to corpora-
tions of the word 'franchise', which is generally used to 
designate a right or privilege conferred by law. Mora-
wetz, Private Corporations, Sec. 922. That being so, the 
general franchise to be a corporation is necessarily sub-
ject to the conditions and limitations expressed by the 
grant, both as to purpose and manner of exercise of the 
franchises. The selection of the original grantees and 
the method of determining who shall succeed them, 
when fixed by the grant, are of its essence and so a con-
ditioning part of the franchise. 
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We are considering a 'primary or creating franchise' 
(3 Thompson, Corporations (2d ed.) Sec. 2863) and not 
'secondary or special franchises' (Id. Sec. 2865). 'The 
right to be a corporation' is the primary franchise, re-
siding 'in the corporation itself. * * * Unlike a conven-
tional contract between natural persons, the state is a 
party to it, and when the legislature has prescribed the 
nature and extent of the franchise, and how it shall be 
exercised, the courts will never permit it to be enlarged 
or changed by a usage or custom in violation of the stat-
ute.' State ex rel. Brun v. Oftendal, 72 Minn. 498, 514, 
75 N. W. 692, 697. It is but axiomatic that, if the fran-
chise be granted by a Constitution, it cannot be dimin-
ished by a statute. It is the primary franchise that gives 
corporate life. Hence, its inclusions cannot be delimited 
without determining what kind of life is given, to what 
purpose it is to be lived, and by what members. The 
organ designated by the 'creating franchise' for insur-
ing corporate functioning and continued life is as much 
part of the franchise as are its organs part of that unit 
known as the human body. 
It is of utmost significance that the regents are the 
sole members of, and are, the corporation. Important 
also that they have both the 'power' and are under the 
'duty to enact laws for the government of the Univer-
sity.' First the Territorial Assembly, and later the Con-
stitution, declared for regents-12 in number-to be 
elected by the Legislature for staggered terms. There-
fore, the argument that the Legislature may provide, and 
properly has declared, for a board of regents of a pos-
sible larger number, to consist of three designated state 
officers, ex officio, and one from each congressional dis-
trict (Laws 1923, c. 429) affirms that the Legislature 
may, by so much, repeal a declaration of the Constitu-
tion and ordain that the 'rights, immunities, franchises 
and endowments' of the university corporation shall be 
exercised by others than those whom the Constitution 
selected. That certainly affects, in vital fashion, the 
primary franchise and is, by so much, in plain, contra-
vention of the Constitution, and, in consequence, in-
operative. The method of electing regents and so assur-
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ing corporate succession being of the very essence of the 
corporation, it is equally so of the franchises which 
gave it being. 
That the perpetuated franchises included the manner 
of succession is too plain to be made otherwise by any 
opposed practical construction. State ex rel. University 
of Minnesota v. Chase, 175 Minn. 259, 220 N. W. 951. 
Where sovereign power has first granted and then per-
petuated a corporate franchise, selecting the original' 
grantees and carefully designating how their succes-
sors shall be selected, the original grantees and the 
method of choosing their successors are 'integral' with 
the franchise itself." 
Trapp v. Cook Const. Co., 24 Okla. 850, 105 Pac. 667, 
was a legislative attempt to take away from the regents the 
power to erect buildings on the campus and audit the ac-
counts for the same. Quoting from the opinion: 
"The question that arises and require our considera-
tion and determination in this case, as stated by the 
Attorney General in his brief, is whether the law creat-
ing the state board of public affairs vested in it the 
power and authority to contract for and erect buildings 
for the board of agriculture acting as a board of regents 
of the state agricultural and mechancal college, and also 
to audit the accounts growing out of the exercise of such 
authority. * * * 
From the foregoing it will be seen that the conflict 
arises out of the question of whether or not the Legis-
lature had the constitutional authority to pass the act 
just referred to as the same would be applied to the 
board of agriculture, constituted the board of regents of 
the agricultural and mechanical college, or whether the 
designation by the Constitution of the board of agricul-
ture as the board of regents of this college carried with 
it irrevocably, so far as the Legislature was concerned, 
the power and authority here sought to be exercised to 
erect buildings for the state agricultural and mechanical 
college, and the auditing and direction of the disposi-
tion of all moneys appropriated therefor. * * * 
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The question then is: Did the board of agriculture, 
being constituted the board of regents of the agricul-
tural and mechanical college, thereby have fixed and 
vested in it, by the language used, the duties, powers, 
and authority of the established territorial board of 
regents whose place it took, as the same existed at the 
time of the adoption of the Constitution? If so, neces-
sarily the Legislature could not divest it of these powers 
nor any part thereof, for, if it could lawfully take a 
part, it could from time to time take more, and ulti-
mately take all, and thereby defeat the will of the peo-
ple who fixed the status of this board in the organic 
law of the state. As we view it, additional duties may 
be required, but none vested by the Constitution may 
be taken away by the Legislature." 
In 1948 the Supreme Court of Nevada decided King v. 
Board of Regents of University of Nevada, 200 P. 2d 221. 
It is a well-considered opinion and cites many of the author-
ities contained herein. April 1, 1947, the legislature of' Ne-
vada created an advisory seven-man board of regents. It 
was to act as an advisory board to the regularly elected 
Board of Regents. The latter questioned its constitutional-
ity. Quoting from a prior decision, State v. Douglas, 33 
Nev. 82, 110 Pac. 177, the court said: 
"'Every constitutional officer derives his power and 
authority from the Constitution, the same as the Legis-
lature does, and the Legislature, in the absence of ex-
press constitutional authority, is as powerless to add 
to a consttiutional office duties foreign to that office, as 
it is to take away duties that naturally belong to it. The 
Legislature may do as it sees fit with offices of its own 
creation; may consolidate or abolish them; or may enact 
a statute making an office of its own creation ex officio 
to some constitutional office. * * *' 
The court further said: 
'It is well settled by the courts that the Legislature, 
in the absence of special authorization in the Constitu-
tion, is without power to abolish a constitutional office 
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or to change, alter, or modify its constitutional powers 
and functions. People v. Bollam, 182 Ill. 528, 54 N. E. 
1032; Koch v. Mayor (etc., of City of New York), 152 
N. Y. 72, 80, 46 N. E. 170; Lloyd v. Smith, 176 Pa. 213, 
35 A. 199; Massenbury v. Commissioners, 96 Ga. 614, 
23 S. E. 998; Thomas v. Owens, 4 Md. 189; State v. Mc-
Daniel, 19 S.C. 114; Troy v. Wooten, 32 N.C. 377; State 
v. Covington, 29 Ohio St. 102; Ford v. (Board of State 
Harbor) Commissioners, 81 Cal. 19, 22 P. 278;In re Bul-
ger, 45 Cal. 553; Love v. Baehr, supra (47 Cal. 364); 
Denver v. Hobart, 10 Nev. 28, 31; 29 Cyc. 1368; Cooley's 
Constitutional Limitations (6th Ed.) pp. 78, 79." 
The court then cites with approval Sterling v. Regents 
of the University of Michigan, 110 Mich. 369, 68 N.W. 256; 
Trapp v. Cook Const. Co., 24 Okla. 850, 105 Pac. 667; State 
ex rei. University of Minnesota v. Chase, State Auditor, 
175 Minn. 259, 220 N. W. 951; State ex rei. Black v. State 
Board of Education, 33 Ida. 415, 196 Pac. 201; Dreps v. 
Board of Regents of the University of Idaho, 65 Ida. 88, 
139 P. 2d 467; People v. Barrett, 382 Ill., 321, 46 N. E. 2d 
951; and a host of other cases. 
Are the Trustees Officers de Facto 
If it be true that the constitutionally vested powers of 
the Board of Trustees of the Agricultural College of Utah 
could not be legally transferred to the Board of Trustees of 
the Utah State Agricultural College, in the exercise of those 
powers the latter Board would be at most de facto officers. 
"The general rule is that the acts of a de facto offi-
cer are valid as to third persons and the public until his 
title to office is adjudged insufficient * * *." 43 Am. 
Juris, page 241. 
"The general rule of law is that an officer seeking to 
justify an act purporting to be done in his official ca-
pacity must aver and prove not only that he was an act-
ing officer, but that he was an officer in truth and right, 
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duly commissioned and qualified to act as such. In other 
words, a party suing or defending in his own right as a 
public officer must show that he is an officer de jure, 
and it is not sufficient that he be merely a de facto 
officer." 43 Am. Juris., page 240. 
Tanner v. Edwards, 31 Utah at page 83 is cited as sustain-
ing the quoted text, the language of our court being: 
"A de facto officer has no title to the office. In gen-
eral he is a mere usurper, and when he commits an act 
for his own benefit it is void. His act is only valid when 
it concerns the public, and this upon the principle that 
the public is presumed to be unaware of his want of 
title." 
"An officer justifying an act done officially must 
aver and prove that he was an officer duly commis-
sioned and qualified, but third persons are required to 
show only that he was an officer de facto." Schlencker 
v. Risley, 3 Scammon 483, 38 Am. Dec. 100, with note. 
"The exercise of a power by an officer de facto, either 
judicial or ministerial, which lawfully pertains to the 
office of which he has possession, is valid and binding, 
where it is for the interest of the public, or of any in-
dividual, except the officer himself, to sustain the offi-
cer's act; but where the officer himself founds a right 
upon such exercise, either personally or officially, it is 
not valid in his favor." Throop's Public Officers, page 
615. 
In this case, though named as defendants, the trustees 
are affirmatively asserting the right to issue and sell 
$750,000 worth of bonds to an unsuspecting public. 
But they are not asserting that right as de facto officers 
of the Agricultural College of Utah. They are asserting it 
as the de jure officers of the Utah State Agricultural Col-
lege. As Throop says, page 608, "In order to entitle a per-
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son to be considered an officer de facto, he must not only 
act as such, but he must act under the claim that he is the 
rightful officer." No such claim is being made by the trus-
tees in this case. 
It might be said that the corporation, Utah State Agri-
cultural College as the transferee of the rights of the Agri-
cultural College of Utah, is itself a corporation de facto, 
since it could not lawfully be created a corporation de jure 
to take over those rights. Where the act creating a mu-
nicipal corporation is unconstitutional, it has been held 
that a de facto corporation cannot exist. Brandenstein v. 
Hoke, 101 Cal. 131, 35 Pac. 562. Contra, Albuquerque v. 
Water Supply Co., 24 N. M. 368, 174 Pac. 217. In the 
Brandenstein case the court said: 
"It is claimed that this levee district is at least a cor-
poration de facto, and that defendants will not be al-
lowed to set up the unconstitutionality of the law under 
which it was organized for the purpose of defeating this 
proceeding; and Dean v. Davis, 51 Cal. 406, is called 
upon to support this doctrine. That case does not ex-
tend to the limits insisted upon. While it is true that 
the regularity of the proceedings taken in the organi-
zation of a corporation cannot be questioned collaterally, 
still that principle does not arise in this case. This is not 
a question of regularity of proceedings. The matter here 
presented is, was there any law whatever under which 
a corporation similar to this so-called 'levee district' 
could be organized at all? If there is no such law, then 
there is neither fund c.ommissioners nor corporation, and 
a void law is no law. It is said in Norton v. Shelby Co., 
118 U. S. 442, 6 Sup. Ct. 1121: "An unconstitutional act 
is not a law. It confers no rights. It imposes no duties. 
It affords no protection. It creates no office. It is, in 
legal contemplation, as inoperative as though it had 
never been passed.'" 
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Validity of Bonds Issued by de Facto Officers 
Counsel has not had time to brief this question thor-
oughly. If the Brandenstein case is the law, bonds out-
standing in the name of bona fide purchasers sometimes 
may not be enforceable. On the other hand, Smith v. Town 
of Carolina Beach, 175 S. E. 313 (N.C. 1934) held that bonds 
about to be issued by de facto officers elected under an 
unconstitutional law could not be questioned except in a 
direct proceeding. The case was criticized in 3 George 
Washington Law Review 265 because it did not distinguish 
between a situation where the action was to restrain the 
future issuance of invalid bonds and the situation where 
the suit questioned the validity of bonds already issued. 
"Statutes relating to the issuance of municipal bonds 
should, it seems, when it is sought to prevent their issue, 
be strictly construed, and where it is doubtful whether 
it was the intention of the legislature to authorize the 
issuance of bonds the doubt should be resolved against 
the authority to issue them. 
21 Am. & Eng. Encyc. of L. 2d ed. p. 33. 
"It may also be stated as a rule that in considering 
the legality of a proposed bond issue by a city, courts 
construe the constitution and statutes more strictly than 
they are construed in determining the validity of bonds 
already issued and disposed of." 
Stern. v. City of Fargo, 122 N. W. 402 (N. D. 1909) at 406. 
ARGUMENTS AND AUTHORITIES ON POINT 3 
The Position of an Amicus Curiae 
The general rule seems to be that an amicus curiae 
is held to the form and framework of the case as selected 
by the parties. He is not a party to the litigation and must 
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take the case as he finds it. That is the theory of limited 
powers. A valid argument can be made for enlarged 
powers. 
"If it be correctly said that the outcome of litigation 
is only a matter of private convenience or interest, af-
fecting none other than the parties, then obviously no 
general philosophical or metaphysical principles are rele-
vant. The parties may select the issues, present such 
facts as they deem advantageous and may even keep 
back those which they deem deleterious to their respec-
tive causes. They are then free to present such points 
of law as suit their claims, to make such arguments, how-
ever specious, as may weaken their opponent's case; and 
it is nobody's business whether the decision arrived at 
creates harm to other actual or prospective litigants, 
overthrows a settled course of action theretofore relied 
upon, or leads to inequitable rules of law, because this 
lawsuit is to be carried on as a duel in which the pub-
lic may be hurt but may not defend or protect itself?" 
3 Fordham Law Review, 58. 
Of course the general rule first stated is subject to some 
well-substantiated exceptions. For instance, the amicus may 
address the court on any point on which the court may act 
on its own motion. Where the granting of letters of ad-
ministration by the probate court is void, the probate court 
has inherent power to revoke the letters on its own motion 
or on the suggestion of an amicus curiae. Moring v. Lisenby, 
4 So. 2d page 4 (Ala. 1941); see also Stewart v. Herten et al., 
249 N. W. 552 (Neb. -933) citing 2 C. J. 1323; the State of 
Texas v. the Jefferson Iron Co., 60 Tex. 312. It does not 
appear that the generic subject of what a court may do or 
inquire into in a given proceedings has been given system-
atic treatment. The amicus may advise on matters of ju-
dicial notice. U. S. v. Jabara Bros., 19 Ct. C. P. App. 76. 
He has been allowed to raise lack of statutory jurisdiction 
in the lower court, Stewart v. Herten, 125 Neb. 210, 249 
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N. W. 552; inadvertent entry of judgment, Revell v. Dis-
hong, 129 Fla. 9, 175 So. 905; that the case is moot, Morrow 
v. Morrow, 62 Nev. 492, 156 P. 2d 827, 829; or collusive, 
Ward v. Alsup, 100 Tenn. 619, 46 S. W. 573, or that facts 
on which jurisdiction must be based are absent. Moring v. 
Lisenby, 4 So. 2d page 4. 3 C. J. S. p. 1050 says that the 
court will not pass on the constitutionality of a statute on 
grounds of invalidity urged by an amicus but not presented 
by the parties, citing only State v. Martin, 230 N. W. 540. 
However, Day v. Metropolitan Life Ins. 54 P. 2d 502 (Calif. 
1936) says the court itself will take judicial notice of the 
fact if the unconstitutionality of the statute is so apparent 
on the face that no circumstances can be assumed under 
which it might have constitutional operation. A more ad-
vanced opinion, and one more in accordance with modern 
thought as reflected in the new federal and Utah rules of 
civil procedure which seek to take the "sporting" element 
out of litigation, was pronounced by Chief Judge Lehman 
in Kuhn v. Curran, 61 N. E. 8. 2d at page 515, "In view of 
the importance to the public of an authoritative determina-
tion of that question (the unconstitutionality of a statute) 
at the present time, we do not pause to consider whether 
the question is presented in appropriate proceedings." The 
fundamental reason for the granting of injunctions in tax-
payers' suits to restrain the issuance of illegal bonds is to 
prevent such evidences of debt from passing into the hands 
of bona fide holders for value. 52 Am. Juris. p. 9. 
"That amicus is not a party to the action and that his 
powers and disabilities shall not be judged by the rights 
accorded to a party, can be considered as axiomatic. But 
as a correlative those powers should be commensurate 
with the advisory functions which he is called upon to 
perform, and should enable him properly to render in 
the administration of justice the services implied in his 
position. The fact is that the court may raise issues of its 
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own, it may emphasize issues not considered by the 
parties on the facts presented, or it may support its posi-
tion by reasons which the parties failed to bring forth. 
One whom the court has authorized to give his advice 
and to aid in finding of a correct solution of a case should 
have no less scope in advising the court than the entire 
field which the decision may encompass." 
17 Fordham Law Review, p. 59. 
A SUGGESTION FOR DISPOSITION OF CASE 
The defendants in this proceeding hope to push this 
matter through to an early decision so that they can sell 
their bonds, and complete their Union Building this year. 
There is an element of unfairness to the Court in attempt-
ing such a "rush" act. They have sat around for a whole 
year, doing nothing, when they might have been orderly 
progressing this case through the processes of the lower 
court. If there is an emergency now confronting them, it is 
an emergency of their own creation. The magnitude of the 
questions involved deserve mature deliberation. Counsel 
feels that in their determination to procure quick action, 
the trustees may be squandering their birthright, and do-
ing irreparable harm to higher education in this state. The 
founding fathers knew what they were doing when they 
established these two institutions as constitutional bodies. 
Some of their number had visited the leading colleges and 
universities in this country and Canada and made a study 
of the institutions. See 2 Proceedings of the Constitutional 
Convention, page 1238. Their efforts should not lightly be 
discarded. 
It is within the discretion of this court to entertain this 
proceeding or to refer the parties to their remedy in the 
lower court. It should he remanded. 
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If the court retains jurisdiction, counsel desires an op-
portunity to file a supplementary brief on the Candland 
case, the "restricted special find, theory and the ·status of 
the Attorney General. 
Respectfully submitted, 
WILLIAM H. LEARY, 
Attorney for the University of Utah. 
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